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Defendant

RECOMMENDED DECISION ON DEFENDANT'SMOTION FOR SUMMARY
JUDGMENT

The defendant, Ryder Truck Rentd, Inc., moves for summary judgment on dl counts of the
complaint in this action that was removed from the Maine Superior Court (Cumberland County). |
recommend that the court grant the mation.

I. Summary Judgment Standards
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows“that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as amatter of law.” Fed. R. Civ. P. 56(c);
Santoni v. Potter, 369 F.3d 594, 598 (1<t Cir. 2004). “Inthisregard, ‘materid’ meansthat a contested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is
resolved favorably to the nonmovant. By like token, ‘genuin€ means that ‘the evidence about the fact is

such that areasonable jury could resolve the point in favor of the nonmoving party.”” Navarrov.



Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has made a preiminary showing that no genuine issue of materid fact exigts, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir. 1999) (citation and nterna
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of its claim on which the
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1t Cir. 2001) (citation and internd punctuation omitted).

B. Local Rule56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Loca Rules of thisDidtrict. SeelLoc. R. 56. The
moving party must first file astatement of materid factsthat it damsarenot indispute. See Loc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit a responsive “ separate, short, and concise’ statement of materia
facts in which it must “admit, deny or qudify the facts by reference to each numbered paragraph of the
moving party’ s statement of materia factd.]” Loc. R. 56(c). The nonmovant likewise must support each

denid or qudification with an gppropriate record citation. Seeid. Thenonmoving party may aso submitits



own additiona statement of materid factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
fects, if any, by way of areply satement of materid facts in which it mugt “admit, deny or qudify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s statement. See Loc. R.
56(d). Again, each denid or qudification must be supported by an appropriate record citation. Seeid.

Failure to comply with Locd Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
ghall be deemed admitted unless properly controverted.” Loc. R. 56(€). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificdly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1« Cir. 2004) (“We have congstently upheld the enforcement of
[Puerto Rico’'s amilar locd] rule, noting repeatedly that parties ignore it at their peril and that falure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented in the movant’ s statement of undisputed factsadmitted.”) (citationsand internd
punctuation omitted).

Il. Factual Background
The plantiff filed no response to the statement of materid facts submitted by the defendant in

support of its motion for summary judgment.  Accordingly, al of the facts stated in the defendant’s



submissions must be deemed admitted, to the extent they are supported by the citations given to the record.
Loca Rule56(f)."  The relevant facts are set forth below.

The defendant operates atruck service repair, lease and rentd center (the “Center”) in Portland,
Maine. Defendant’s Statement of Material Facts (“SMF’) (Docket No. 14) 1. It employs service
technicians and customer service coordinators, anong others. 1d. §2. The plaintiff wasemployed by the
defendant as a customer service coordinator from August 14, 1997 to May 19, 2004. Id.  15. The
plaintiff acknowledged receiving acopy of the defendant’ semployee handbook on October 12, 2001. |d.
3. The handbook included express policies on sexua and other harassment and the defendant’ sruleson
business actions for dl employees entitled “Principles of Business Conduct.” Id. 1 4. The defendant
acknowledged receiving a separate copy of the defendant’s Principles of Business Conduct on April 15,
2004. 1d. 117.

The defendant was instructed to read the employee handbook and to raise any questions he had
with management. 1d. 4. Thehandbook expresdy prohibitsbothillegd harassment and avariety of other
behavior the defendant considers ingppropriate in the workplace. 1d. 5. The handbook directs any
employee who believes that he or she is the subject of illegd harassment or other ingppropriate conduct

both to tell the offending party to stop the offending behavior, if possible, and to report the offensve

! The plaintiff states as followsin the first paragraph of his memorandum of law submitted in opposition to the motion for
summary judgment: “The Plaintiff agreesin large part with Ryder’ srecitation of the facts, except that the Plaintiff did not
testify that Scott Maranian only teased him two or three times, as asserted by the Defendant on page 3 of its Motion for
Summary Judgment. Rather, the Plaintiff stated that the harassment by Maranian went on for asustained period of time
and constituted Maranian’ sway of saying good morning to him. (Curtis deposition, page 69, lines 17-21).” Plaintiff's
Opposition to Defendant’s Motion for Summary Judgment, etc. (“Opposition”) (Docket No. 22) at 1. This attempted
controverting of an unspecified entry or entriesin the defendant’ s statement of material factsfails utterly to comply with
Local Rule 56(c) and will not be considered by the court. Counsel’sfailureto comply with Local Rule 56, available on the
court’ sweb site, has also resulted in the court’ s investment of substantial time and effort in checking the supporting
citations given by the defendant for each and every material fact mentioned in this opinion, an exercise that would not
have been necessary if the plaintiff had complied with the local rule.



conduct so that the defendant “ can take the necessary stepsto rectify the Situation.” 1d. The defendant’s
“Principles of Busness Conduct” state that an employeemust report to the defendant any knowledge of any
act of misrepresenting or misreporting or other act of intentiondly falsfying any company record. 1d.97.
The handbook and the Principles provide severd different ways in which to make such a report or
complaint. 1d. The handbook provides multiple ways, including reporting outside an employee schain of
command, inwhich acomplaint or concern of sexud harassment or any other form of illega or unacceptable
conduct can beraised with the defendant and prohibitsretdiation or any adverse action againgt aparty who
makes agood faith report of harassment. 1d. § 10.

The defendant posts in its workplace the printed form provided by the Maine Human Rights
Commission which containsastatement that sexud harassment isillegd, provides descriptions of improper
conduct and describes how to file a complaint with the Commission. 1d. §12. The poster also satesthat
retdiation for reporting sexud harassment isunlawful. 1d.

The defendant’ s policiesforbid an employeeto share hisor her password for computer accesswith
other employeesor to permit another employeeto make computer entries using that employee’ spassword.

ld. 1113.

Throughout his employment with the defendant, the plaintiff was covered by the defendant’s
workers compensation insurance approved by the Workers Compensation Board. 1d. § 14.

Onof the plaintiff’ s primary respongbilitiesasacustomer service coordinator wasto assurethat dl
partsthat were used to service or repair atruck were assigned to the appropriate truck on the appropriate
repair order. 1d. 18. Hewasresponsiblefor properly recording and issuing invoiceson parts. Id. §49.
On or about April 30, 2004 a manud inventory was taken of the truck parts and supplies at the Center

which disclosed numerous discrepancies between computer records of parts and supplies and the actua



physical count. 1d. §20. Such discrepancies often occur and had occurred on prior physical inventories.
1.

After the physicd inventory, from May 3, 2004 to May 18, 2004, numerousinventory adjustments

were made using the plaintiff’ spassword, including dlocating severd hundred partsto specific repar orders.

[d. 121. FromMay 5, 2004 to May 19, 2004 Robert Taylor worked at the Center asacustomer service
coordinator for parts. 1d.  19. Many adjustments were made by the plaintiff and some were made by
James Shedd, Tire Responsible Person, and by Taylor. 1d. §21. Many of the adjustments were facidly
incorrect, because (i) the parts were assigned to repair orders on trucks on which those parts could not be
used; or (i) an excessive number of a gpecific part was assigned to have been used on asingle day; or (iii)
there were other smilar circumstances. Id. 22.

On May 19, 2004 Scott Maranian, the Center’ s general manager; Rich Silva, the defendant’s
Regional Parts LogisticsManager; and Ray Cote, aPartsLogistics Leader, met with the plaintiff and Taylor
to discuss the audit and inventory entries. 1d. 23. At the meeting, the plaintiff and Taylor were asked to
explain many of the parts entries shown on the Center’ s records for the period from May 1 to May 19,
2004. 1d. Taylor did not respond. Id. The plaintiff stated that he had not made many of the entries, that
other employees had used his password to make entries and that he had just done what he wastold to do.
Id. Maranian told the plaintiff and Taylor that they were terminated effective May 18, 2003 for
unacceptable performance and violation of the Principles of Business Conduct. Id. 1 24.

The plaintiff knowingly misreported or misrecorded parts usage in the defendant’ srecords. Id. 9
25. Heknew that such actionswere serious misconduct for which he could beterminated. Id. 1 26. Atthe
time of histermination the plaintiff did not claim that there had been any improper conduct directed toward

him in the workplace or that he believed hewas at any risk of physicd injury. 1d. §27. Atthat timehedid



not report that he had been harassed or otherwise improperly treated at work. 1d. 31. Hedid Sate that
he objected to his termination, but he did not file a complaint with the defendant or any other party. Id.

After the May 19, 2004 meeting, Shedd, the person respongble for tire inventory at the Center,
told Maranian that the plaintiff had told him that the plaintiff wasfired for |etting another employee use his
password. 1d. §46. Maranian responded that the principa reason for the plaintiff’s termination was
knowingly making false entries or permitting them to be made in order to make the records ook better, in
violation of thedefendant’ s business ethics and rules concerning inventory and record keeping. 1d. Shedd
wasthe only Ryder employee with whom Maranian discussed the plaintiff’ stermination. 1d. 47. Hetold
Shedd the reason for the plaintiff’ s termination because Shedd had been involved in the manud inventory
with the plaintiff and Shedd needed to know that his job was not in jeopardy, while at the same time
reminding Shedd that knowingly fasfying records would result in termination. |d. The plaintiff did not
complain to anyone a Ryder about any aleged disclosure of the reason for histermination. 1d. 1 48.

The plaintiff never filed aworkers compensation clam or first notice of injury, nor did he missany
work, due to any comments made or actions taken regarding the length of hishar. 1d. 1 28. He never
missed any work because of any of theincidentsdleged in hiscomplaint. I1d. § 29. Hereceived pay raises
and generdly favorable performance evaluations when he worked for the defendant. 1d. 1 30. He got
aong pretty well with dmost everyonewhen heworked for the defendant and was generdly well liked. Id.
133.

The plaintiff had longer hair than the average male employee at the Center. 1d. 35. Onoccasion
he was teased about the length of hishar by his co-workers. 1d. 1 34. On severd occasonstheplaintiff

was referred to as David Cassidy or Ted Nugent because of the length of hishair. 1d.  37. Theplantiff



never objected to such statements by Maranian or reported any concern or complant about them to anyone
at the defendant. 1d. 143.

On one occasion Joe Galagher, a co-worker, grabbed the plaintiff’s hair and, usng scissors,
threstened to cut it off. 1d. §39. The plaintiff wasunhappy about Galagher’ saction. |d. Maranian spoke
to Galagher, who stated that he had been kidding. Id. Maraniantold Galagher that even if such conduct
wasin jest it was unacceptable and if it occurred again Gallagher would be terminated. 1d. Thiswasthe
only incident of aleged harassmert about hishair that the plaintiff reported or complained about. 1d. 1 40.
No smilar conduct ever occurred again, nor was there any further incident between the plaintiff and
Galagher. Id. 141

In April 2004 the plaintiff received awritten warning from hissupervisor, Roger Chasse, for “falling
to process invoices and purchase orders correctly.” 1d. 150. On or about April 6, 2004 Chasse told
Taylor that the plaintiff had been given awritten warning for thisreason. 1d. 51. Chasse supervised both
Taylor and the plaintiff, who were both customer service coordinators. Id. Theform which contained the
written warning is captioned Progressive Discipline Form and has the word “Confidentia” set out in the
upper right hand corner. 1d. 52. Chassetold Taylor about thewarning he had given to the plaintiff to be
surethat Taylor understood the type of conduct expected of him and what was improper performance, as
well asthe extent of disciplinefor it. 1d. 54. Hedid not disclosethe warning to anyone other than Taylor.

Id. 155. Theplantiff never complained of or reported any violation of hisprivacy regarding the disclosure
of the written warning to Taylor. 1d. §53.

JamesVarney wasaserviceidand atendant employed at the Center. 1d. 156. Hewasamember

of aunion that representsthe servicetechnicians at the Center. 1d. §57. In September 2003 Chasse asked

the plaintiff to ask Varney, who was in the truck repair area, to wash atruck. Id. 158. The plantiff



reported to Chasse that he believed Varney was upset and did not want to wash the truck. Id.  59.
Chasses told the plaintiff to tell Varney to wash the truck, which the plaintiff did. 1d. Shortly after the
plaintiff made this request, Varney got into a truck and drove in the direction of the plaintiff and Michadl
Landry, aco-worker. Id. 160. The plantiff reported theincident to Chasse asserting that Varney had tried
to run the plantiff over to kill him. 1d. § 61. Ryder conducted an immediate investigation. 1d. { 62.
Varney denied that he ever intended or tried to run the plaintiff over. 1d. §61. Landry Stated that he did
not believe that Varney was trying to run him or the plaintiff over. Id. 163. The defendant’s management
determined that the evidence was not conclusive but that Varney's actions deserved discipline. 1d. § 64.
Varney was sugpended without pay for three daysand given awritten warning that if any conduct smilar to
that clamed by the plaintiff occurred Varney would be terminated. Id.

The plaintiff was told of the outcome of the investigation and Varney' s discipline. Id. 165. The
union agreed not to grieve Varney’ sdiscipline. 1d. §66. No other incidents occurred between Varney and
the plantiff. 1d. 67. The plantiff never filed acomplaint or raised any concern about Varney theregfter,
not did he ever report any other act of intimidation or that he felt that his safety in the workplace was
threatened. Id.

In May 2002 Kent Sadak, atechnician at the Center, was accused by aco-worker of intentiondly
bresking an ar gun. Id. 1 69. Management undertook an investigation. 1d. { 70. As part of the
investigation the plaintiff was asked to write areport of what heknew of the incident. I1d. 72. Theplaintiff
wrote and submitted a report. 1d. §73. To the extent that other employees learned of the report or its
content, the defendant does not know how that occurred. 1d. §75. The plaintiff never objected to any
aspect of the investigation or reported any concern that anyone else had been made aware of hiswritten

statements concerning Sadak’ s conduct. 1d.  79.



[11. Discussion
The complaint assartsclamsof violation of the plantiff’ savil rights under Mainelaw andintentiond
or negligent infliction of emotiondl distress (Count One), invasion of privacy (Count Two) and hostilework

environment based on sexua harassment (Count Three). Complaint (included in Docket No. 1) 11 12-20.
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A. Count One

Count Oneof the complaint allegesthat the defendant violated theplaintiff’ savil rightsby “dlowing
James Varney to dmog kill” him and “only giving [Vaney] a very mild punishment” and by “bascdly
[giving] other employeesthe right to attack” the plaintiff “with little or no provocation” It dlegesthat the
defendant inflicted emotiond digtress on the plaintiff through “the emotiond trauma of dmost being killed”
and by threstening him with termination “when, aswaslater proven, hewastdling thetruth.” Complaint 1
13-14.

The defendant contends that these claims are barred by the Maine Workers Compensation Act
and, in the dterndive, that the plaintiff cannot prove ether dlam. Defendant’'s Motion for Summary
Judgment, etc. (“Motion”) (Docket No. 13) at 8-11. Under the Act, an employer who has secured
workers compensation coverage is exempt from civil actions*® involving persond injuries sustained by an
employee arisng out of and in the course of employment.” 39-A M.R.S.A. 8§ 104. This exdusvity
provison covers damsfor intentiond infliction of emotiona distress, Colev. Chandler, 752 A.2d 1189,
1196 (Me. 2000), and for negligent infliction of emotiona disiress, Li v. C.N. Brown Co., 645 A.2d 606,
607, 609 (Me. 1994). The summary judgment record establishes that the defendant in this case had
workers compensation coveragein place at dl relevant times, SMIF ] 14, and that theincidents giving rise
to any possibleclamsof negligent or intentiond infliction of emotiond distressraised by the complaint arose
out of and in the course of the plaintiff’s employment with the defendant. The plaintiff admits that the
incidentsin this case S0 arose. Oppodition a 2. The defendant is accordingly entitled to dismissa of any
cdamsfor intentiond or negligent infliction of emotiond didress.

Theplantiff doesargue, abeit briefly, that aclaim under the MaineCivil Rights Act isnot barred by

39-A M.R.SA. § 104. Opposition at 2-3. Neither of the cases cited by the plaintiff in support of this

11



assertion addressesthisissue, however. See Nadeau v. Rainbow Rugs, Inc., 675 A.2d 973 (Me. 1996),
and King v. Bangor Fed. Credit Union, 611 A.2d 80 (Me. 1992). InKing v. Bangor Fed. Credit
Union, 568 A.2d 507 (Me. 1989), the Maine Law Court held that the Maine Workers Compensation Act
and the Maine Human Rights Act “were created for very different purposes’ and that a waiver of clams
under the Workers' Compensation Act did not waive clams under the Maine Human Rights Act. 568
A.2d at 508-09. TheMaineHuman RightsAct, 5M.R.S.A. 84551 et seq., isnot theact under whichthe
plantiff’ sclamisraised, however. The plantiff invokesthe Maine Civil RightsAct, 5M.R.SA. §4681 et
seg. Complaint § 13; Opposgtion at 3. Assuming arguendo that the Maine Law Court would rulein a
gmilar fashion regarding the intersection of the Maine Civil Rights Act and the Maine Workers
Compensation Act, an issue which that court does not gppear to have addressed, the result in thiscaseis
the same as that for the plaintiff’s dams of intentiond and negligent infliction of emotiond distress.
Onthe merits, the defendant contendsthat the plaintiff “failsto show that Defendant took any action
toward Plaintiff ‘through force or violence’” Motionat 9. Thisisareferenceto 5 M.R.SA. 84682, the
section of the Maine Civil Rights Act that defines the scope of private actions under the Act. That statute
provides, in relevant part:
Whenever any person, whether or not acting under color of law,

intentiondly interferes or atempts to intentiondly interfere by physica force or

violence againgt a person, damage or destruction of property or trespass on

property or by the threat of physical force or violence againgt a person, damage

or destruction of property or trespass on property with the exercise or enjoyment

by any other person of rights secured by the United States Congtitution or the

laws of the United States or of rights secured by the Congtitution of Maine or

laws of the State. . ., the person whose exercise or enjoyment of theserightshas

been interfered with, or attempted to be interfered with, may inditute and

prosecute in that person’s own name and on that person’s own behdf a civil
action for legd or equitable relief.

12



5M.R.SA. §4682(1-A). Inresponseto the defendant’ s argument, the plantiff admitsthat “ Ryder itsalf
did not directly thresten the Plaintiff with force or violence,” but asserts that “its response to the incident
[involving Varney] condituted athreet to the Plantiff’ s physical well-being.” Oppostionat 1. Hegoeson
to datethat “Ryder’ sviolation of Mr. Curtis rightsisinitsfalureto report Mr. Varney to thepolice.” 1d.
at 2.2 Heassertsthat suspending VVarney for threedays“isnot likdly to beasignificant deterrent to arepest
of such conduct.” 1d.

The plaintiff seeks to stretch the language of section 4682 much too far. In the absence of any
evidence suggesting that VVarney waslikdy to engage in the same conduct again, the plantiff’ sargument thet
the defendant’ s failure to report it to the police congtituted “athrest to the Plaintiff’s physicad well-being”
fdlsof itsownweght. Evenif that were not the case, thereis no evidence to suggest that Varney’ sdleged
actions were within the scope of his employment by the defendant or were induced or adopted by the
defendant. In the absence of such evidence, the alleged actions cannot be considered to be those of the
defendant. The language of section 4682 is clear: the defendant must be the party who, by force or
violence, interferes with or attemptsto interferewith aplaintiff’ sexerciseof hiscivil rights. Theevidencein
the summary judgment record must beinterpreted with the benefit of al reasonableinferencesinfavor of the
party opposing summary judgment, but the inferences necessary to support the plaintiff’ s postion on this
issue cannot be described as reasonable. The defendant is entitled to summary judgment on thisaspect of
Count One aswell.

B. Count Two

2 Thereis no evidence of this alleged failure to report the Varney incident to the police in the summary judgment record.
Thisomission aloneisfatal to the plaintiff’sargument. | will nonethel ess address the argument on its merits because |
conclude that, even if the evidence had been presented, the plaintiff’ s argument would fail.

13



Count Two alegesthat the defendant violated the plaintiff’ sright to privacy in May 2001 “when [the
plaintiff] reported Mr. Kent; on April 6, 2004, when Robert Taylor was informed of Curtis writeup by
Roger Chasse; and on May 18, 2004 and subsequently, when the dleged cause of [the plaintiff’ 5] firing was
published to other employees” Complaint 17. Mainelaw recognizesfour distinct kinds of invasion of
privecy: (i) intruson upon a plaintiff’s physica and mental solitude or seclusion; (ii) public disclosure of
private facts (iii) publicity which places the plaintiff in afalse light in the public eye; and (iv) gppropriation
for the defendant’ sbenefit or advantage of the plaintiff’ snameor likeness. Estate of Berthiaumev. Pratt,
365 A.2d 792, 795 (Me. 1976). Only the second kind isimplicated in this case.

The defendant contendsthat thefirst of theseincidents, an apparent reference to paragraph 6 of the
complaint, cannot condtitute an invasion of privacy asthat clam is defined in the Restatement (Second) of
Torts, Motion at 14-16, adefinition which has been adopted by the Maine Law Court, Nelson v. Maine
Times, 373 A.2d 1221, 1223 (Me. 1977). The plaintiff responds that he “concedes that it cannot be
determined who is responsible for reveding to Kent Sadack [sic] thet the Plaintiff and another employee
had submitted statements about Sadack [sc] alegedly bresking an air gun.” Oppodtion a 6. Thefirg
problem for the plaintiff isthat the only statement of facts before the court does not establish that anyone
reveded anything to Sadak. See SMF [ 69-79. His further assartion that the information which he
submitted about this incident, id. 1 72-73, was submitted “with an assurance to the Paintiff thet the
information would be kept private,” Oppostion a 6, is Smilarly unsupported in the summary judgment
record. Theonly information properly beforethe court that refersin any way to adisclosure of information
that the plaintiff may have provided to the defendant about the incident involving Sedak isthat presentedin
paragraph 75 of the defendant’ s statement of materid facts: “to the extent that other employees|earned of

Paintiff’s report or its contents, Defendant does not know how that occurred.” SMF  75. Thisis
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insufficient to establish that any disclosure occurred. 1n the absence of any evidence of a disclosure, this
incident cannot condtitute an invasion of privacy. Inaddition, if the plaintiff meansto alege an invasion of
privacy by disclosure of private facts? thet disclosure must be public. Rush v. Maine Sav. Bank, 387
A.2d 1127, 1128 (Me. 1978) (disclosure to IRS not public disclosure). The plaintiff gppears to be
concerned only with an aleged disclosure to Sadak, Opposition at 6, — again, an dleged disclosure of
which there is no evidence in the summary judgment record — which by definition cannot be a public
disclosure. See Stokes v. Barnhart, 257 F.Supp.2d 288, 295 (D. Me. 2003). The publicity giventothe
private matter with respect to the second type of invasion of privacy must dso be “of akind that would be
highly offensveto areasonableperson.” Loev. Town of Thomaston, 600 A.2d 1090, 1093 (Me. 1991).
Evidence of that dement of the definition is missng from the summary judgment record as well.

With respect to Chasse' s dleged disclosure to Taylor, the second incident of invasion of privacy
dleged in the complaint, the defendant contends that the disclosure was made only to Taylor and thus
cannot have been a public disclosure. Motion a 12. The plaintiff responds that “the entire scope of the
disssmination of” the fact that he had been given a written warning was wider than just a disclosure to
Taylor. Oppodgtion a 4. He then recites severd facts which are not included in the only statement of
materia facts before the court in connection with this motion for summeary judgment. Id. at 4-5. See SMF
19 50-55. Without those facts, the plaintiff’ sargument fails. Evenif that were not the case, | note that the
plantiff fallsto cite any authority for his assartion that the “finite number of individuals’ working for asngle
company can condtitute the “public” for purposes of thiskind of invasion of privacy. The caselaw cited

above suggests otherwise. In any event, the plaintiff’ s fallure to submit evidence in support of its novel

® A “private fact” for purposes of the second kind of invasion of privacy is a fact “about one's intimate person, or
(continued on next page)
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interpretation of this tort makes it unnecessary to consider the defendant’ s alternate argument based on
qudified privilege. Mation a 13-14.

Thefina incident aleged by the plaintiff to have congtituted invasion of privecy isthe disclosure by
Maranian to Shedd of the reason for the plaintiff’ stermination. Opposition a 6. The plaintiff assertsthat
“[t]here was no need to do this” Id. That is not an dement of the tort. Agan, disclosure to asingle
individua isnot sufficient to establish public disclosure, whichisan element of thetort a issue. The plaintiff
does not respond to this aspect of the defendant’ s argument. He suggests other things that the defendant
might have done short of telling Shedd why the plaintiff had been terminated, but the fact thet other things
could have been done has no bearing on whether there is sufficient evidence in the summary judgment
record to alow a reasonable factfinder to conclude that an invasion of privacy of the second type has
occurred. This makesit unnecessary to consder the defendant’ s arguments concerning the existence of a
conditiond privilege and that the exclusivity provision of the Maine Worker’ s Compensation Act gppliesto
these clamsaswel. Motion at 16-19.

The defendant is entitled to summary judgment on Count Two.

C. Count Three

Count Three dlegesthat the defendant “ permitted a hostile work environment for [the plaintiff] by
alowing the sexud harassment of him to continue unchecked for years” Complaint § 19. Theonly specific
incident mertioned in the complaint is the one involving Gdlagher’ sremarks about hishair. 1d. §20. The

defendant contends that the plaintiff has not offered evidence that is cgpable of proving the dements of a

secrets.” MacKerron v. Madura, 445 A.2d 680, 682 (Me. 1982). The only possible “private fact” connected with the
Sadak incident isthe fact that the plaintiff submitted areport about the incident to the defendant.
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hodtile environment sexua harassment clam and that hisfailureto report the dleged harassment dso defeats
hisclam. Motionat 19-24.

The complaint cites only the regulations of the Mane Human Rights Commission in support of its
dlegationsin Count Three. Complaint 119. The defendant assumesthat the complaint assertsonly astate-
law clam, Motion at 19, and the plaintiff does not dispute this assumption, Opposition a 9-11. | will
accordingly confine my anadyssto the goplication of Mane law.

Under Maine law, it is unlawful employment discrimination

[flor any employer . . . because of race or color, sex, sexud orientation, physica
or menta disability, reigion, age, ancedtry or nationd origin . . . to discharge an
employee or discriminate with respect to hire, tenure, promotion, transfer,
compensation, terms, conditions or privileges of employment . . . .

5M.R.SA. §4572(1)(A).

In order to prevail on a sexua harassment claim based on a hogtile work environment, a plaintiff

must prove
1) that she (or he) isamember of aprotected class; 2) that she was subjected to
unwelcome sexud harassment; 3) that the harassment was based upon sex; 4)
that the harassment was sufficiently severe or pervasve asto dter the conditions
of plantiff's employment and create an abusve work environment; 5) that
sexualy objectionable conduct was both objectively and subjectively offensive,
such that a reasonable person would find it hostile or abusive and the victim in
fact did percaive it to be so; and 6) that some badis for employer ligbility has
been established.
Crowley v. L.L. Bean, Inc., 303 F.3d 387, 395 (1st Cir. 2002) (quating O’ Rourke v. City of

Providence, 235 F.3d 713, 728 (1st Cir. 2001)).* With respect to the fourth requirement:

* Maine courts have relied on federal case law concerning similar federal claims for the purpose of construing and
applying the provisions of the Maine Human Rights Act, including section 4572. See, e.g., Bowen v. Department of
Human Servs., 606 A.2d 1051, 1053 (Me. 1992).
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Hodtile environment clams involve repeated or intense harassment sufficiently
severe or pervadive to create an abusive working environment. In determining
whether an actionable hostile work environment clam exists, welook to al the
circumstances, including the frequency of the discriminatory conduct; its severity;
whether it is physcdly threatening or humiliating, or amere offengve utterance;
and whether it unreasonably interferes with an employee' s work performance.
While harassment may be actionable even if it only occurred one time, the
inappropriate conduct must be severe enough to cause the workplace to become
hostile or abusive.

Doyle v. Department of Human Servs., 824 A.2d 48, 56 (Me. 2003) (citations and internd quotation
marks omitted).
The plaintiff asserts that

dlegations of being referred to asagirl; being referred to by the names of other

long-haired maes; having his hair grabbed and threstened to be cut off; and being

repeatedly and needlesdy mocked by the Generd Manager could, if believed,

enable the finder of fact reasonably to beieve that sexua harassment had taken

place.
Oppositionat 9. Theproblemfor the plaintiff isthat evidence of most of these“dlegations’ isnot presentin
the summary judgment record. Theonly evidenceinthe summary judgment record possibly rdevart tothis
clamisthat the plaintiff was occasionally teased about the length of hishair by his co-workers, that he had
longer hair than the average mae employee at the Center, that on severd occasions he was referred to by
unidentified persons in an unidentified location as David Cassidy or Ted Nugent becauseof hishair length
and that Gallagher, a co-worker, once grabbed his hair and threatened to cut it off with scissors, the only
such incident which the plaintiff reported to the defendant. SMF 1111 34-37, 39-40. The summary judgment
record aso containsthe statement that the plaintiff * has asserted that Scott Maranian teased [him] about the

length of hishair.” 1d. 143. Thereisno evidencethat the plaintiff was“referred to asagirl” or “ repeatedly

and needlessly mocked by” Maranian.
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Being called by the names of other long- haired maes cannot reasonably be construed as harassment
based on s=x. Giving theplaintiff the benefit of possibleinferencesthat the Galagher incident wasbased on
the plaintiff’ s gender, and that teasing by Maranian about the length of hishair was a so based on hisgender,
the plaintiff has not offered enough evidenceto dlow areasonablefactfinder to concludethat the harassment
was “ 0 severe as to cause the environment [at the Center] to become hostile or abusive’ inthe view of a
reasonable person. Nadeau, 675 A.2d at 976. The Gdlagher incident and an indeterminate amount of
teasing about the length of the plaintiff’s hair by Maranian, taken together, would not alow areasonable
factfinder to conclude that the conditionsof the plaintiff’ semployment were dtered thereby to the extent thet
the work environment became abusive. See Blake v. State, 868 A.2d 234, 238 (Me. 2005).

Thisfalure of proof makesit unnecessary to condder the defendant’ saternative argument, Maotion
at 22-24, that the plaintiff’s dlaim is barred by hisfailure to report the aleged harassment.”

V. Conclusion

For the foregoing reasons, | recommend that the defendant’s motion for summary judgment be

GRANTED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

®>Were| to reach thisissue, | would not consider the facts offered in opposition by the plaintiff only in hismemorandum
of law. Opposition at 9-11.
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Dated this 13th day of March, 2006.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge

Plaintiff

BARRY CURTIS represented by RANDY L. ROBINSON
ROBINSON LAW FIRM P.A.
PO BOX 8013
PORTLAND, ME 04104-8013
(207) 772-9982
Email: jurdoc35@yahoo.com

V.
Defendant

RYDER TRUCK RENTAL, INC. represented by RICHARD G. MOON
MOON, MOSS, & SHAPIRO, P.A.
10 FREE STREET
P. 0. BOX 7250
PORTLAND, ME 04112-7250
775-6001
Email: rmoon@moonmoss.com
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